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R Preliminary draft resolution

1. In the Assembiy's view most of the proposed amendments - shortly to be putto a referandum
. 1o the Liechtensisin Conslitution are inconsistent with Counct o! Europe standards and incompatble
with the current practice In Europe, even in constitutional monarchies, which is to vest the dominant
roie in electad representative institutions.

2. The Assembly agrees with the findings of the European Commission for Democracy through
Law's apinien (the Venice Commission), which takes the view, among other things, that the Princely
House's initiative is designed 1o incraase the monarch's personal discretionary powsars and thus runs
courtsr 1o the historical emergence of democratic instituticns and to the body of European law.

a. The Assembly is concermned that neither the Government of Liechtenstein nor the Diet have
seen fit to consult the Council of Europe, partticutarly the Venice Commission, which is frequently
asked for preliminary opinions or draft constitutionat or legisiative amendmants ot this kind. it notes
that the referendum procedure is now irreversibly under way.

4. The Assembly regrets the statement by the Prince Regent that he would laave the country,
taking his family with him, if his proposals were rejected - a staterment which would influence citizens’
dacision,’

5. Tha Assernbly points ou that in present-day Europe democratic standards transcend borders,

that political developments in ane country are of concem 1o all the others and that it is in this spirit of
commen concem that the Councl ¢f Europe maintains constant vigilance as regards any departure
tram the norm. The Assembly accordingly trusts that the citizens of Liechtenstein will realise that its
interast in ike matter is not an interference with Liechtenstain’s internal atfairs but reflects its concern
about their continuing exsrcise of their democratic nights.

6. The Assembly notes that when tha Princely House's draft proposals on constitutional reform
were initially submitted 10 the Diet in December 2001, it failed to win ihe required% majority.
7. The Assembly calls on tha Pariament of Lischtenstein to adopt a clear £tance, in the run-up

tu the refarsndum, against the Princely House's amendment proposals and 1o inform the popuiation of
the possibie consequances of any incompatibility between the Constitution and the Council of
Eurcpe's fundamental principles if the amendments were adopted. The Assembly hopes the
Government will do the same.

a. it reserves the right to consider the matter further at the April 2003 part-session ence the
resuit of the ralerendum in Liechtenstain has been publicly announced.

(3]
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il Preliminary draft recommendation

1. The Assembly refers to its Resolution .. on the proposals from the Princely House of
Liechtenstain for ameandments to the Liechtenstein Constitution.

2. In that connection it draws attention to the Commitiee of Ministers’ responsibilities under the
Declaration of 10 November 1994 on compliance with commitrments accepted by member states of
the Council of Europe.

3 The Assembly accordingly asks the Committee of Ministers to:

i. invite the Liechtensiein Govemment to adopt a clear stance against the
Princely House's amendment proposals and to inform the population of the possible conseguencas of
any incempatidility between the Constitution and the Council of Eurcpa's fundamental principles if the
amendments were adopted;

i follow the Liechtenstein referendum very closely, scrutinise its results and
draw the appropriate conclusions as regards Liechtensiein's membarship of the Council of Eurape in
the light of the findings in the Venice Commission's opinion,
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itl. Explanatory memorandum by the Rapporteur

A. INTRODUCTHON

1. We are faced with a situation in which the constitutional changes put forward by
Liachtenstein's Princely House raise a problem of compatibility with Council of Europe standards.
Before going into the facts and the varous views expressed so far | would emphasise the imponance
of this matter in the presant political context,

2. The circumsiances in which this matter has been retferred to us are not precisely the same as
obtained in 1978 when the report on Liechitenstein admission to the Council of Europs was debated
and adopted. In the intervening 25 years the world has greatly changed and concepts of democracy
and human tighte have considerably evolved, both in Europe and elsewhere. To be frank. 1 do not
think that these days a country. for example, in which women did not have the vote - that was the
postion in Liechiansiein at the time - could be granted entry to the Councit of Europe.

3. Consequentty the argument that the Council of Europe, having accepled the 1921
Liechtenstein Conatitution - which, accordng to the Govermmert of Liechtenstein, remains the
constitutional basis in so far as the proposed amendments would not radically alter the existing
Constitution - is not entitled now to criticise that Constitution must be rejected out of hand. The
Council of Europe has the right and the duty to ensure that democratic institutions evolve in all the
mamber states and it has always endeavoured to do so. This frequently constructive supervisory and
collaborative work has inlensified in the last ten years with Council of Europe intake of new states and
with the establishmant of a monitoring system.

4, tike many other aspects of the organisation of human sociaties, damocracy and day-to-day
democratic practice cannot be regarded ag fixed once and for al. They evole aver time and with
changing atfitudes. The present irand in Europe is the deepening and consolidation of democracy.
Various instruments adopted at summit meetings and the present deliberations of the Convention on
the Future of Europe, in Brussels, testify to that The general tendency applies no less io
constitutionat monarchies than 1o repubfican regimes. It is Europe's ambition and task to be a “rle
mode!” for the rest of the world. H can oniy be that i it sets its own house in order.

5. In the light of these various considerations, this report does not set out to perform highly
detailed legal analysis. That has aiready been done by others, in particular the Venice Commission,
and so this report will take an overall, poiitically-orented approach. In opting to refer the matter to the
Political Affairs Committes rather than the Committee on Legal Affairs and Human Rights, the Bureau,
and then tha Asgembly. no doubt took the view thal at this stage it is mainly appropriaie to send a
strong political signat to the public and institutions concemed. The main issue is whether the
constitutional amendments suggested by the Princely House are improvemems to Liechtenstein
democracy or whether they are retrograde when compared with the present situation and the general
tendency in Europe.

B. HISTQRICA

6. Along with Andorra, San Marino, Monaco and the Holy See, Liechtenstein is one of Eurcpe's
microstates (with a population of 33 060 and an area of 160 km?). Its two immediate neighbours are
Austria and Switzeriand.

7. The country i divided into the Oberfand (Vaduz) and the Unterfand (Schelienberg), and it has
11 communes. Originally, the lordships ol Scheitenberg and Vaduz were purchased, respectively in
1899 and 1712, by Prince Johann Adam vor Liechtenstein, enabiing his princely family of Austrian
origin to become an “slectar” (Reichsfarst and sit as the 343 member on the Council of the Holy
foman Empire, with the right to vote. The territory assumad the name of the Principality of
Liechtenstein, from the Prince’s neme, centrary to the customary practice at the time, wheraby rulers
took the name of the places they ruled over. This point is of relevance today insofar as any move by

4
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the Prince and his family to Vienna could result in the country no longer being able to cal itselt
“Liechienstein’, as the name belongs to the ruling family.

a The Principality of Lischtenstein bescame a sovereign state in 1806, when Napoleon agreed to
its inclusion in the Gonfederation of the Rhine. Foliowing the Congress of Vienna, the Principality was
admitted o the new German Federation {Deutscher Burnd, comprising 39 soversign German siates,
dissolved in 1866), Until the end of Word War |, Liechtenstein aliied itaelf with Austria, with which it
conclucled a customs and postal union. Folicwing the collapse of the Austro-Hungarian Empire. 1he
Principality established closer relations with Switzadand, concluding a postal union (1921) and
customs union {1923) and adopling the Swiss franc as its currency.

Institutions

g The first constitution was adopted in 1862 and the first elections 1o the Diet (Landtag) were
held in 1918. Most of the existing constitution dates from the reform in 1921, Article 2 of the 1921
Constilution provides that Liechtenstein is “a constitutional, hereditary monarchy on a democratic and
pariamentary basis”. Aricle 7 of the 1821 Constitution provides that the person of the Prince is
sacrad and inviclable. He represens the stale in all its relations with foreign countries, but may not
sign or ralify treatios without the consent of the Diet.

10. Today, the Diet, which is a unicameral pariament, has 25 members ditectly elected by
universal suffrage for four years. The Government is a college of five members, consisting of a Head
of Governmenrt and four Goverrment Counciliors, appointed by the Prince lor four years on the
proposal of the Diet. The highest judicial body is the State Council. The Prince has substantial
powers: iegisiation cannct enter into force without being sanctioned by him, he appoints judges or the
proposal of the Diet and he has the powar to declare a state of emergency and dismiss the
Government.

Accession te the Council of Europe

11. The question of whether or not Liechtensiein was a sovareign state, given its size and special
relations with Switzeriand, did not really arise, as Liechtenstein had pursued a very active foreign
polkcy to assert its soversignty, for instance, by becoming a party to the Statute of the imternational
Count of Justice in The Hague in 1949, Liachtenstein becarne first an ad hoo ohserver and ther an
observer at the Parliamentary Assernbly of the Gouncil of Europe in 1971, signed the Final Act of the
Conference on Security and Co-operation in Europe in 1975 and bacame a member of the Council of
Europe in 1978 (see Opinion 90 {1978) and report by the Political Affairs Committee No 4193). The
only problem mentionad in the Assembly's opinion was voting rights for women, which were nct
granad until 1984,

12 Liechtenstein ratifiad the European Convention on Human Rights in 1982, accepting the right
of individua! appeal and the mandatory jurisdiction of the Courl. Protocol No 1, Article 3 of which sets
out the right 1o frés alechions by secret balfot, under conditions which ensure the free expression of
the opinion of peonle in 1ha choice of the tegislatura, was not ratitied until 1995.

Constitutional reform

13. Constitutional reform has been on the agenda for aimost ten years and has been the subjact
of great controversy in Liachtanstein hetween the Prince and the Governmert ano the Dist. The
Prince has threatened several imes Lo leave the country and rule from Vienna.

14, The Prince has presented several drafts that have been rejecied by the Diet, and both the
Diet and the Government requested various expert agal opinions in 2000 and 2001 {in particular, by
Mr Batiiner (mambaer of the Venice Commission}, Mr Wille, Mr Breitenmoser, Mr Funk, Mr Rhinow,
Mr Winkler and Mr Frowein}. For his part, the Prince sought the legal opinion of Professor Matscher,
former judge at tha Court in respeact of Austiia, who is also a member of the Vanice Commission.

15. The latest version of the Prince's draft proposals was submited to the Diet in
December 2001. As it failed to achieve the necessary two-thirds majority, the Prince decided on
2 August 2002 to submit his reform proposals to @ referendum. Ha tabled the text of the constitutional
Tevision in the Diet, which rejected a request for a suspensive appeal. On 26 November 2002, by
which tima the Princely initiative had gathered tar more than the 1,500 signatures neadad, tha Diet
decided, by 20 votes to 5, to put # to a referendum, taking the view that such a step was not contrary
1o ohligations under the Statute of the Council of Europe or the European Gonventicn on Human
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Rights. Amendment ot the text by the Diet is ro longer possible. Tha referendum must be held in the
thrae to four months following (that is, by spring 2003 - to be precise, mid-Marck, accarding 1o our
information).

16, In May 20G2 and in September 2002 the Padiamentary Assembiy had two petitions referred
‘o it from citizens of Liechtenstein, asking it to consider whether the amendments which the Pringely
House had put forward were in accordance with Council of Europe standards and Liscnienstein's
other international obligations. The Committes on the Honouring of Obligations and Comiritments by
Member States of the Gouncil of Europe {Monitoring Committee) twice placed this item on its agenda
and, in the absence of any formal request ic begin a monitoring procedure under Resolution
1115{(1997), and in the light of a letter trom the Chair of Liechtenstein’s parkarmentary dalegation,
Ms R. Wehiwend, who is an AS/Mon member, it decided to suggest to the Bureau that the matter be
referred to the Committes on Lega! Affairs and Human Rights.

17, Al its maetmg on 6 November 2002 the Bureau decided 1o request an opinfon from the Venice
Commission The Yenice Commission adopted an opinion, on the basis of input from three of its
members, on 13 and 14 Decembar 2002 and made # public, as is its usual practice. At its meeting on
13 January 2003 the Bureau decided to publish the Venice Commission’s opinion as an Assembly
document {Doc 9661). to suggest that the Assembiy hold an urgent debate during fis January session
ard to reter the matter 1o the Political Affairs Commitiee for a report. The Lischtenstein Constitution,
with the proposed amendments, wili be found in Assambly documert {Doc 6661 Addendum)®. It was
not until 15 January 2003 that the committee did me the honour of appointing me &s rapporteur. !t is
worth mentioning, incidentally, that this matter was the subject of a parliamentary question from Mr A.
Grass during the exchange of views with the Chair of tha Committes of Ministers during the June
2002 part-session.

+ JHE PROPOSED AMENDMW D THE CBJECTIONS

18. In its m=sentials the 1921 Constitution of Liechtenstein remains in force unchanged. It is
based on a public-law agreement between the Frince Regnant and the Dist {"Schlossebmachungen”,
stastsrechtlicher Vertrag) on the lawfulness of joini exercise of power. The Constitubon was
unanimously adopted by the Diet and approved by the Prince.

19. Article 2 of the Constitutior stales: “The Principaiity is a constitutional, hereditary monarcny
on a democratc and pardiamentary basis (Articles 79 and 80); the power of the State is inherent and
issues from the Prince and the peopls and shall be exercised by both of them in accordance with the
provisions of the present Constituton.”

20. The opinior of the Liechtsnstein Government on the censtitutional proposals put forward by
the Prince and Crown Prince states that these two essential components of tha state hoid power
jointly, Given this dualistic structure of the Liechtenstein state, a consensus rule inherently operates:
the main affairs of state can be conducted orly by means of agreement and co-operation between the
Prince and the people (in other words, the Ciet), Neither the Prince alone nor the people or Diet
alone can enact a law - any law requires that the twe agree. In addition, the Prince has no executive
powers allowing him to rule without a government. The Gowvernment further highlights that
Liachtenstein citizens have very sxtansive rights i the matter of direct dermocracy which are virtually
unparalisted in any other country.

21, It likewise points out that when Lischienstein joined the Council of Europe, the finding. on the
basis ol tha 1921 Congttution, wes that Liechtensiein met the requirements for Council ot Eurcpe
membership. The principles on which the state was organised. it maintains, were thus recognised
and are unchallengaabke. In the government's view, the constitutional proposails put forward by the
Prince and the Crown Prince do not atter that position, as a comparison of the present Constitufion
and the constitutional proposals as regards their essential points will show,

' This document inciudes both amendments proposed by the Princely House and the « Cihzens’ Inthative for

Constiutional Peace = in Vemce Commission's view. These latter do « not raise any problems as lo ther
compatibliity with the Council of Europe standards™.
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22, In this context the felowing considerations are relevant:

- in a letter of 4 Novernber 1977 submitling the request tor admission, the Liechtenstein head of
government stated that the governmeni of the Principality was convinced that Liechienstein
was able both 1o meet the requirements of membership and play its part in achisving the
Councll of Europe's aims and that Liechtenstein was likewise in a positon to fulfii the
obligations of Councit of Europe membership and ready t¢ do go, in particular with regard to
the principles laid down in Article 3 of the Statute of the Council of Europe;

- in its Resoclutien (78)23 on Liechtenstein, the Committes of Ministers took into account that the
government of Liechienstein had expressed the wish to be inviled to bacome a member of the
Councit of Europe and had declared its raadiness to respact the principles statod in Article 3
of the Siatute;

- in Opinion No.9Q (1978} on Liechlenstein's accession to the Council of Europe, the
Pariiamentary Assembly said that Liechtenstein should be deemed able and willing to fuiti the
provigions of Articie 3 of the Statute and to collaborate sincerely and effectively n the
realisation of the aim of the Council as specified in Chapter | of the Statute of the Councit of
Europe,

The key points in the Princely House's conatitutional proposals:

i The Prince’'s immunity and countersignature by the Head of Government of the
Prince’s decisians

23. The Venice Commission's opinion on the amendments which the Princely House suggasts
making to the Liechtenstein Constilution {the constitutional proposals of the Prince and Crown Frince)
firstly refers to the proposed new passage in Article 7(2): "The Prince Ragnant is not subject to the
jurisdiction of the courts and does nct have iegal responsibility”. The opinion poirts oaut that m
constitutional menarchies the immunity of the monarch is linked 1o ministerial countersignaturs. This
engures that, at all times, a public authority can be identified which is responsible for the monarch's
acts.

24, Under Article 7 of the present Constitution, the Prince is sacred and inviclable, and from this
pravision derives his immunity and non-responsibiity. The government's cpinicn on the Prircely
constitutional proposals states that the required countersignature of the Prince's decisions sigrifies
responsibility of the head of government (see Article 85 of the Constitution), Amendment of Articls
7(2) in line with the Princely proposals thus does not alter the position substantively as regards
imrmunity of the Prince and countersignature.

25, I agree with the Venice Commission that this state of affairs raises setious concerrs as to
compatibility with the ruie of law,

il The requirement that laws be aanctioned by the Prince Regnant

26. It is by means of this approval arrangemert that the Prince Ragnant plays a part in
government as regards legislation. At present the Constitution dees not say what becomes of any
enacted legislation an which the Prince Regnant does not give his opinion. Entry into force of the
amendment proposal would mean that if the Prince Regnant did not take a decision on & law within
six months sanction would be deemed 1o have baen withhsld.

27. it should be noled that, according to the Liechtenstein Government's stance of 21 January
2003 on the Princely constitutional proposals, the Prince’s sanction has been withheid in very few
cases (“wenige Rinzeltille"} since the 1921 Constition came into force,

28B. in the Venice Commission's view the function of reigning obliges the monarch to sanction
‘aws. The monarch cannot refuse that sanction on account ot his parsonal views

jiil, Appeintment of judges (Articles 95 and 96 of the Conatitution)
29. The Prince Regnant cirrently has an absolite right of veto over the appointmert of

Liechtenstein judges, which means that even it the Diet elects a judge the Prince Regnan is not
abliged to appoint birm or har.
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30 The initiative proposes to inchide in Article 96 of the Constitution:

- the establishment of a joint judicial selection commission chaired by the Prince, who would
have a casting vote in the event of g tied vote.

- the presentation by the commission of ene candidate. whom the Prince must approve, 1¢ the
wote of the Dist,

- the introduction of a special procedurs should the Diet not elect the candidate presented,
Under this procedure, in the event of disagreemert on a fresh candidate within a perigcs of
four weeks a refarendum must take place.

The Diel would present s own ¢andidate for this refarandum. Citizens entitled to vote cculd proposae
candidales under the right of petition in Article 64 of the Constitution.

31, The Yenice Commission considers that the significant powers of intervention granted 1o the
Prince Regnant in the judicial election procedure (the need for his consent before candidates can be
presented for a vote in the Diet's judicial selaction commitiee) may give him excessive influenca and
cast doubts on judges’ indepandence. The Commission tharefore considers that the proposed Articie
96 offers insufficiert guarantees of respect for Articie 6 of the European Convention on Huwmnan
Rights.

3z According to the case-law of the European Court of Human Rights, to establish whether a
court can be considered "independent” of the executive, regard must be had, inter alia, to the manner
of appcintment of its members anc their term of office, to the axistence of guarantess against culside
pressures and o the gquestion whether the body presents an appearance of independence
(Langborger v. Sweden, judgment of 22 June 1989, Series A no. 155, para. 32). With regard to
judicial smpartiality, appearances cannot e ignored. As the Count has noted "any judge in respect of
whom there is & legitimate reason to fear a lack of impartiality must withdraw. What is at stake is the
confidence which the courts must inspire in the public in a democratic society” (Piersack v. Belgium,
pudgment of 1 October 1982, Series A no. 53, para. 30).

33 ¢ consider that the proposai in the new Article 96 is attampting to introduce an interesting
innovation as comparaed with the currant situation. However, it is not simply necessary to improve the
1921 Liechtensteir Constitution. Such a revision must also comply fully with the courtry's ohligations
entered nto when joining, and subsequertly contractad with, the Touncil of Europa.  This latter
criterion does not seem to have besn satisfied.

iv. Emergency decrees

34. Trie Liechtenstein Govemment's position on the Princely House initiative states that the need
for the Head of Government to countersign emergency decrees is uncontested. It maintains that for a
stata like Lischtenstein governed by the rule of law, itis natural that the issuing of smergancy decrees
should respact the proportionality principle.  Under the 1921 Constitution, emergency decrees have
oniy been issued when the paricular circumstances made them appropriate and essential to meet
their objectives, of which the public interest was the most immpentant. So far, three emergency decrees
have baen issued by the Princa Regnant on the Government's advice {decrees nos 1943/4, 1982/49
and 1990:47). Since 1921, the Liechtenstein Diet has passed five laws including emergency
measures.

35. The reform of the Prince Regnant's right to 1ssue emergency decrees proposed by the
Princely House initiative dogs not entail an extension of this right but instead sets out to codify certain
imits and restrictions that already form part of the country's legal practice. For exampie, the inftiative
would [imit the maximum paniced of application of such a decres to six months, This period and the
possible concentration of state power solely in the hands of the Prince, together with the
consequences that could ensue, have been criticised in Liechtanstein. It has to be noted that in its
current form, Liechienstsin aw places no time limits on the validity of decrees. Besides, this pericd 1s
also subject to the proportionality principle. As fo the possible concentration of state power during a
state of armergency in the hands of the Prince it has been argued that the Prince Regnant is required
to swear 2 fairly detailed cath on the Constitution.  Moreover, even whan an smergency decres is in
force the people of Liechtenstein have the right 10 call for a reterandum on the abolition of the
monarchy and the constitutional initiative of the Prince Regnant and the Crown Prince includes a
proposat to enable Liechtenstein citizens to table a motion of no confidence against the Prince, which
wouid be put to a referendum,
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36. In #s opinion, the Verice Commission nctes that if a revision of the Censlitution is
undertaken, and especialy if it concerns this Article, the conditions for an emergency situation must
be ciearly defined and the decress of the Prince must be countersigned by a mirister. The opinion
also points oul that both aspects are addressed in the proposal from the Citizens’ Initiative for
Constitutional Paace but not in the ona from the Princely Houss.

V. Dismitaal of the Govarnment or members of the Government by the Prince Regnant

az. Under the Princely House's proposed revision of Aticle 80.1 of the Constitution, it the
Government loses the confidence of the Prince Ragnant or the Diet it koses its power to exercise its
functicns.  The Prirce Regnart must ther appoint an interim Government until a new Governmant
takes up office. The interim Government may govern for & period of up to four months betore
submitting itseli to a vote of confidence in the Diey, unless the Prince has previcusly appoinied 2 new
Government on the Dist's recommendation. [t follzws thal the Government of Liechtenstein may lose
the power to exercise its functions once the Prince has withdrawn his confidence, aven f it still has
that of the Diet.

38. The Govamment's opinior on the constituional initiative of the Prince Regnant and the Crown
Prince states that in 1095 the Diet, the Government and the Prince agreed that, in the light of the duai
constiutional regime, the cumrent wording of Article 80 signifisd that public authority is embodied in
the Prince Regnant and the peopls. According to this intarpretation, the Government always needs
the confidence of both the Prince Fagnant and the Diet. W the Government ne longer has the
condidence sither of the Prince or of the Diet it must be dismissed. The proposal in the Princely
House iritiative therefore simply codiies existing practics. In other words it represents an extansion
of the Governmenst's responsibiity to the Diet in accardance with basic constitutional principles.

38. The Government considers that the reason for the appointment by the Prince of a transitior:al
govetnment in the evert of the existing Government's dismigsal is 10 avoid, as at present, & period
without government and the difficult situation that could ensue.

40. The Venice Commission considers that these proposals in the Princely House initiative are in
figt contradicicn with the principte of representation and the requirement of countersignature. Under
this requirement the Prince Regnant is not supposed to pursue his own perscnal policy and his acts
must always be confirmed by a minister directly responsible before a parfiamentary assembly. By
way of exampis the Commission says that in Beigium the King has not been able to dismiss a
government on his own initiative since 1831, Its opinion also notes 1hat simiar considerations apply to
the proposal in the second paragraph of Articie 80 conceming the dismissal of individual ministers.
This would violate the principle of governmental solicarity. The head of govemment should take
responsibility belore Padiarment for the dismissal of a minister.

41. | agree with the Venice Commission that even though this initiztive seems mitilly to have
been motivated by good intentions it would piace Liechtenstain in an anachronistic position with
regard to the evolution of constitutional monarchies.

¥i. Abglition ot the State Court's power to Interpret the Constitution in case of doubt

42 Tha PFrincaly House initiative ptovides for the repeal of the existing Article 112 of the
Constitution, which gives the State Council jurisdiction to interpret the Constitution in the event of
doubt that cannol be removed by agreement between the Government and the Diet. The Venice
Commission rightly cbiserves that this may be linked 1o the amendmant of Article 111 introducing the
requirement tor the Prince Regnant's assent for any binding interpredetion of the Conslitution.

43. The Government's opinion on the Princely House initiative does not take a direct position on
this matter. However some academic commaniators have pointed out that in a number of European
states there is no constitutional court and in certain others such courts are not empowared to interpret
tha constitution,

44, The Venice Commission notes that in a system where public power is exercised by very
different figures with different iegitimacy, the interpretative role of the constitutional court 1o resolve
disputes between these figures would sesm particularty significant. To abolish this power would
amount to a reduction of the guarantess of the rule of law in favour of paolitical compromises and,
ultimatsly, in favour of the powers of the Prince Regnant which ere not democratically controlied.
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wil. Introduction of a right of ssceasion for Liechtenstain municipalities

48, The Prnecsly House intiative alsc proposes to add a second paragraph to Articie & of the
Constitution giving each municipality the right 1o seceds from the state following a refererndum,
lagree with the Venice Commission's views concermnng both the approprialeress of swch a
constitutional provision and its conformity with international law, Otherwise. as it states in it opirion,
this matter {alis with.n the domestic jurisdiction of Liechtenstein and of any third state involved

0. CONCLUSIONS

46, The development of constitutional regimes from the eighteenth century on was motivated
above zil by the desire to imit monarchical prerogatives. which had fermery been absolute. In the
ane European country without a wrtten constitution, namely my own. there is still an abundance of
laws, declarations and case-law that, since Magna Carta, have formed a body of refarences and have
servad as a model for pariamentary demuocracy as it is currently practised. Qver the years i the
United Kingdom, the “irresponsibility’ of the Crown has led 1o the transier of the practical exercise of
crown prerogative to the Government, thus making it “responsbie® to Parliament and the pecple.
Since the reign of Queen Anne (1707) monarhs have never refused to grant asaent to legsiation and
thair involvament 1 the legisiative process has besn durely formal.

47, The tirst Franch Constitutiors after the Revelution (1791) introguced tha principle that all the
King's acticns had to be countersigned by a minister  This was the start of a long process leading to a
radical change in powet relationships, to the detriment of monarchs., This trend has subsequenty
continued and developed. as the Venice Commission has cleardy shown in the examples of medern
constitutional monarchies that it cites.

48, An examination of the Prncaly House's propossad amendments shows that this trend has not
beer reflected in Liachtensten Ir fact the proposals represent a regression from the 1929
Conatitution, whicn was certainly not the best modsl of its kind. Nost of the arguments of the
Govemmant and expers in support of an alternative point of view, based on the size of the country,
the existence of direct democracy and a pelitical system traditionaly based on "constituticral dualism®
with saversignty shared betwesn the rmonarch and the people, are unconvincing®. The Parfiamentary
Assambly has coimmentad on, and even severely criicised, other countries on lesser grounds on a
humber ot actasions. Besides, certain countries have been forced 1o wait - or are still waiting - for
Council of Europa membarship because of imperiactions in thair constitutions, their efectaral laws or
vafious types of legislation, or evan because o nor-compliant and unaccepiable prastices of ther
heads of state  There can be rc quastion of applying deuble standards. Finally, 1ecent higtory has
shown that as well as serving citizens' interests and upholding thair rights, tha use of raferendums as
the ulimate justification for political acts may also have long-tenm and unexpected negative
CONSeqQUEnNces.

44, The Prnce’s corstitutional initiative could have been a un.que opportunity to amend key parts
of the 1921 Constitution and take account of developments in Eurnpe's constitutional herltage sinca
1945, as expressed in the Councii of Europe's and European Union's underiwng principles, as we'l as
in these institutions' main legal instruments and guidelines. Instead, it serves o porpetuate these
distinctive features, and atove all the prAngiple - unigue in Europe - that sovereignty 18 exercised
iointly and on an equal footing by the Prince and tha paopla.

50. i the light of the foregaing observations, | propose, as Rapporteur. a two-s'age acproach:

a. intially and immadiately, the Pardiamentary Assembly shoukd launch an appeal to the
Liechterstein publizc and Government drawing their attention i¢ the saricusness of the
situation and the weakness of *he arguments put forward by the Princaly House for its
nroposed constitutional amendmants. The Assembly coutd also raquire the Government and
the Parliament {Diet/Landtag) to openly support a "ne” vote;

2 atwo pape docurment presomted by the "Demokratis” movement, which had also prasented ane of the

pattions against the Frncely House inibalive, contans retevant comments on the Government's argumen.s
concerning the Venics Commission cpinion.
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b. later, fokiowing the referencum and the arnouncement of the resuil, should the latter support
the Princely House amendments, the situation should be reviewad once more in ina light of
e measures al the Assembly's disposal, ranging from suspension of the Parliamentary
Assambily delegation's powsrs via the opening of a monitanng procedurs to a proposal to the
Committes of Ministers 1o withdraw the sountty's right to Council of Europe membership.

51. For the moment, what is needed above all is preventive action, in the hope thai the
Liechtensiein authorities, at all levels, will co-operate fully.



